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III. REASONS FOR GRANTING THE WRIT     

Contrary to the City's contention, there are several issues presented for 

review which constitute grounds under C.A.R. 49 for granting a writ of certiorari.  

Opposition Brief at 1-2, 4, 5-6. 

First, by grafting a requirement for an affidavit onto Rule 36 where none 

exists, the Court of Appeals has decided a question of substance in a way not in 

accord with the Rules of Civil Procedure and the decisions of this Court.  This case 

is an opportunity for this Court to clarify whether it is proper to use the 

requirement for an affidavit under Rule 56 to refuse to withdraw deemed 

admissions under Rule 36.   

Second, this case is an opportunity for this Court to clarify the unclear line 

between mere negligence and gross negligence, a question of substance not 

heretofore determined by this Court. 

Third, this case is an opportunity for this Court to clarify that if Mr. 

Mitchell's excusable neglect or gross negligence would require a different result 

under Rule 60, then there is no reason the same result should not be reached in this 

appeal regarding deemed admissions resulting in summary judgment.  This is 

another question of substance not heretofore determined by this Court. 
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Finally, and most important, even assuming, arguendo, the admissions are 

deemed admitted, material issues of fact and law preclude the entry of summary 

judgment.  Defendants are entitled to litigate the legal and factual issues of this 

case, and it was error for the trial court to use the neglect of Mr. Mitchell in 

allegedly failing to respond to discovery as a justification to enter summary 

judgment.  This departure from the accepted and usual course of judicial procedure 

by the trial court and sanctioned by the Court of Appeals calls for this Court to 

exercise power of supervision and grant the writ. 

A. The Court of Appeals erred in requiring an affidavit under Rule 
36 

The City concedes C.R.C.P. 36(c) does not require the filing of an affidavit 

to withdraw requests for admissions.  Opposition Brief at 6.  The City concedes the 

Court of Appeals held that "TCR did not submit any affidavits … as required by 

C.R.C.P. 56(e)."  Slip Op. at 6 (emphasis added); Opposition Brief at 6.  The City 

then employs the same circular logic of the Court of Appeals that while C.R.C.P. 

36 does not require the filing of an affidavit to withdraw requests for admission, 

because no affidavit was submitted under C.R.C.P. 56(e), the trial court did not 

abuse its discretion by finding that the Defendants did not overcome the 
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presumption that the discovery requests were received from the service by mail.  

Opposition Brief at 6; Slip Op. at 7.   

As noted, this presumption of receipt is used by the trial court and the Court  

of Appeals to then presume prejudice for the City, as the City also argues.  

Opposition Brief at 6-7.  So the contention that the Court of Appeals did not 

require an affidavit under Rule 36 is incorrect, if it is not a de jure imposition of 

the affidavit requirement, it is surely a de facto imposition to Defendants 

detriment.  In either case, it is reversible error that requires correction. 

The Court of Appeals, like the trial court, imposed a non-existent 

requirement under Rule 36 to provide an affidavit.  And by grafting an affidavit 

requirement onto C.R.C.P. 36(c) where none exists, the Court of Appeals then used 

this non-existent requirement to avoid the issue that Mr. Mitchell's statements as an 

officer of the court are sufficient to rebut the presumption the letter was mailed.  

Slip Op. at 6-7.  This is another error of law that requires correction by this Court.   

The trial court and the Court of Appeals failed to consider whether the 

Defendants themselves had actual knowledge of the discovery requests.  The City 

responds the Court of Appeals found that because Mr. Mitchell was the attorney of 

record for the Defendants, the City was required to communicate with him and 

service upon him was proper.  Slip Op. at 9, n.1; Opposition Brief at 7.  But again, 
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this is non-responsive to the main point.  Instead of improperly imposing a non-

existent requirement for an affidavit, the trial court should have conducted a 

hearing to determine whether Mr. Mitchell's presumed neglect was his own or not.  

If his neglect was not attributable to the client, this finding would then require 

service on Defendants personally and, as a result, the service of the requests for 

admissions on Mr. Mitchell was inadequate.  Instead of doing the job required of 

the trial court and conducting a hearing on a discovery dispute, CF. p. 183, the trial 

court created a requirement for an affidavit where none exists. 

B. The trial court abused its discretion when it refused to allow 
Defendants to withdraw the deemed admissions and to provide 
responses to the requests 

It was an abuse of discretion for the trial court not to allow withdrawal of the 

deemed admissions.  The City does not deny that a lenient standard applies in the 

context of summary judgment.  E.g., Kirtley v. Sovereign Life Ins. Co. (In re 

Durability Inc.), 212 F.3d 551, 556 (10th Cir. 2000).  In In re Durability Inc., the 

court found that the party opposing summary judgment could submit an affidavit 

amending the admissions in support of the opposition to the summary judgment.  

By contrast, in this case, instead of requesting or allowing an affidavit, the trial 

court and then the Court of Appeals created a requirement of an affidavit where 

none exits under Rule 36 to hold that since the Defendants did not submit any 
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affidavits in response to summary judgment, the trial court did not abuse its 

discretion by refusing to allow the admissions to be withdrawn and to provide 

responses to the requests.  This is not "lenient" because the standards for summary 

judgment are being used to refuse to allow withdrawal of deemed admissions.    

This Court should clarify and make explicit that standards for summary 

judgment are not appropriate to deny requests to withdraw deemed admissions for 

purposes of discovery. 

1. The trial court should have conducted a hearing and Mr. 
Mitchell's neglect requires remand 

  The City's contention that the service on Mr. Mitchell was adequate does 

not respond to the main argument that the City and the trial court were obviously 

aware of Mr. Mitchell's conduct, which is apparent upon a review of the record.  

This is all the more reason for the trial court to conduct a hearing pursuant to the 

trial court's order, CF, p. 183, to allow the trial court to impress upon Mr. Mitchell 

that he must give complete and meaningful answers to the discovery in good faith 

or suffer the consequences.  The trial court's entry of summary judgment as a result 

of his failures is a punitive disposition of the litigation and must be reversed.  To 

rule otherwise will result in an arbitrary denial of substantial justice to Defendants.   
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The trial court erred in finding Defendants had received the discovery 

request.  Even so, it was a simple remedy to allow the time requested to answer the 

discovery instead of determining the admissions were deemed admitted and 

therefore the City was entitled to summary judgment.  Given the context of this 

case, it was an abuse of discretion to fail to hold a hearing since there were many 

less drastic options available.  The trial court could have allowed the extension and 

if no genuine or good faith responses to the discovery were filed, then it could 

evaluate and award sanctions.  If the responses were adequate, then the trial court 

could evaluate what remedies the City may be entitled to for any late disclosures, 

for example, a continuance of the trial date if necessary.    

2. Mr. Mitchell's neglect cannot be used for unfair tactical 
advantage 

The City, the trial court, and the Court of Appeals cannot have their 

proverbial cake and eat it too.  The City contends it did not take unfair tactical 

advantage of Mr. Mitchell's "past record of unresponsiveness".  Opposition Brief at 

10.  Yet every defense of the trial court's entry of summary judgment precisely 

depends on Mr. Mitchell's neglect as attorney for the Defendants.  For example, 

since Mr. Mitchell's untimely response was accepted, there was no advantage 
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gained, yet because such response failed to indicate the admissions would be 

denied, the trial court found the City would be prejudiced.  Opposition Brief at 11.  

The City and the trial court ignored the required procedure to conduct 

hearings on discovery matters to take advantage of Mr. Mitchell's failures.  CF, p. 

183.  The City relies on Mr. Mitchell's failures precisely to support its positions.  

The end result is the conduct of Mr. Mitchell has been used by the Court of 

Appeals, the trial court, and the City to penalize Defendants with a default 

judgment of over $1.3 million dollars. 

C. The trial court abused its discretion when it found the City would 
be prejudiced if Defendants were permitted to withdraw the deemed 
admissions 

The City's argument concerning prejudice demonstrates that the only 

reliance by the City on the deemed admissions was preparing for summary 

judgment.  Inconvenience does not rise to the level of prejudice, and preparing a 

summary judgment motion by relying on the admissions does not constitute 

prejudice.  E.g., In re Durability Inc., 212 F.3d at 556.  This is especially true 

where the "inconvenience" is at most a period of 4 months.  Discovery served on 

April 4 and not responded to by July 15 is not sufficient reliance to enter a default 

judgment against Defendants.  E.g., Raiser v. Utah County, 409 F.3d 1243, 1247 

(10th Cir. 2005) (finding no prejudice when the nonmoving party had relied on the 
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deemed admissions for only a two-week period in preparing its summary judgment 

motion); Perez v. Miami-Dade County, 297 F.3d 1255, 1268 (11th  Cir. 2002) 

(concluding that no prejudice would result because the motion was made only six 

days after the deadline, and withdrawal would not create a "sudden need" to gather 

evidence). 

It is the City's burden to establish prejudice, yet the trial court and the Court 

of Appeals resort to a presumption of prejudice based on the arbitrary imposition 

of the discovery cut-off date.  Because the prejudice must relate to the difficulty a 

party may face in proving its case at trial, reliance on a deemed admission in 

preparing a summary judgment motion does not constitute prejudice.  A lack of 

discovery, without more, does not constitute prejudice, especially when the trial 

court could have reopened the discovery period.  E.g., Conlon v. United States, 474 

F.3d 616 (9th Cir. 2007).  A presumption of prejudice because of an 11 day delay is 

an abuse of discretion.  The request was to extend the deadline from July 7 to July 

18, and there is no findings or explanation why this 11 days is prejudicial given a 

trial date of September 5.  If a court is allowed to presume without any findings 

that discovery after the discovery cut-off date is prejudicial, this makes it next to 

impossible to demonstrate a lack of prejudice.  More than a failure to meet 
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deadlines is required to deny a party relief from an admission.  In re Durability 

Inc., 212 F.3d at 556. 

It was a simple remedy to allow the time requested to answer the discovery.  

The notion that permitting discovery answers on July 18 for a September 5 trial is 

too "late" and constitutes prejudice is an abuse of discretion.  Moosman v. Joseph 

P. Blitz, Inc., 358 F.2d 686, 688 (2nd Cir. 1966) (holding that there was no 

prejudice when the trial date would not be delayed). 

D. The Court of Appeals erred in not addressing issues of law and 
fact precluding summary judgment 

In this case, discretionary review is necessary to prevent manifest injustice.   

Discretionary review "is especially appropriate in a case involving a record that 

does not clearly establish the essential evidentiary basis for the rendition of a final 

judgment on substantial constitutional claims."  Mount Emmons Mining Co. v. 

Town of Crested Butte, 690 P.2d 231, 238 (Colo. 1984).  Given that the trial court 

did not address whether the City's actions and ordinances are unconstitutional, 

there was no evidentiary basis for the rendition of a final judgment on substantial 

constitutional claims, and it was thus error for the Court of Appeals to affirm 

summary judgment.  The City's contention the deemed admissions and affidavits 

constitutes the evidentiary basis for the judgment proves the point as there is 
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nothing regarding the constitutional claims in the deemed admissions, the 

affidavits or the motion for summary judgment.  Ergo, there was no evidentiary 

basis for any constitutional defenses. 

The City's Opposition Brief illustrates the viability of the constitutional 

defenses.  The City concedes Defendants were not present or represented in the 

underlying administrative action.  Opposition Brief at 2.  The City concedes that 

although Defendants had requested a continuance, it was denied.  Opposition Brief 

at 3.  These concessions demonstrate the violation of due process in this case as the 

hearing officer abused his discretion by not allowing the continuance requested in 

light of the subpoena to appear in another matter.  Because the administrative 

hearing was held despite the request for a continuance, taking evidence with the 

Defendants absent and to summarily act "was an abuse of discretion and a violation 

of [Defendants'] rights to a fair and full hearing under procedural due process."  

Colorado Board of Medical Examiners v. Palmer, 157 Colo. 40, 400 P.2d 914, 915 

(1965). 

Further, the discovery not answered that the trial court relied upon to enter 

summary judgment dealt solely with the issue of who was the owner of record at a 

particular, unstated time, not with the merits of the claim.  The City's response 

demonstrates that there is an issue regarding whether the owner of record in 2013 
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is relevant to civil penalties that allegedly accrued in 2010 and 2011, and were then 

assessed in 2012, especially when the matter was delayed further and not brought 

to the trial court until 2013.  Opposition Brief at 15.  The Deed to McCarville was 

recorded before judgment entered on July 15, 2014, and the Court of Appeals 

never addressed this issue. 

IV. CONCLUSION 

For the reasons stated above, this Court should grant the Petition.
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Respectfully submitted this December 28, 2015. 

 
By: s/ Brett R. Lilly (Original Signature on File) 
Brett R. Lilly, LLC 
Brett R. Lilly, #25662 
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